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under 26 CFR 1.401-1(b)(1)(1). If the
death benefit would not be an ‘‘inci-
dental death benefit,” the PBGC may
instead offer a modified version of the
optional form under which the death
benefit would be an ‘‘incidental death
benefit.”

(d) Change in benefit form. Once pay-
ment of a benefit starts, the benefit
form cannot be changed.

(e) PBGC discretion. The PBGC may
make other optional annuity forms
available subject to the rules in para-
graph (c) of this section.

[67 FR 16954, Apr. 8, 2002]

§4022.9 Time of payment; benefit ap-
plications.

(a) Time of payment. A participant
may start receiving an annuity benefit
from the PBGC (subject to the PBGC’s
rules for starting benefit payments) on
his or her Earliest PBGC Retirement
Date as determined under §4022.10 of
this subchapter or, if later, the plan’s
termination date.

(b) Elections and consents. The PBGC
may prescribe the time and manner for
benefit elections to be made and spous-
al consents to be provided.

(c) Benefit applications. The PBGC is
not required to accept any application
for benefits not made in accordance
with its forms and instructions.

(d) Filing with the PBGC—(1) Method
and date of filing. The PBGC applies the
rules in subpart A of part 4000 of this
chapter to determine permissible
methods of filing with the PBGC under
this part. Benefit applications and re-
lated submissions are treated as filed
on the date received by the PBGC un-
less the instructions for the applicable
form provide for an earlier date. Sub-
part C of part 4000 of this chapter pro-
vides rules for determining when the
PBGC receives a submission.

(2) Where to file. See §4000.4 of this
chapter for information on where to
file.

(3) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000
of this chapter to compute any time
period for filing under this part.

[67 FR 16955, Apr. 8, 2002, as amended at 68
FR 61353, Oct. 28, 2003]

§4022.10

§4022.10 Earliest PBGC Retirement
Date.

The Earliest PBGC Retirement Date
for a participant is the earliest date on
which the participant could retire
under plan provisions for purposes of
section 4044(a)(3)(B) of ERISA. The Ear-
liest PBGC Retirement Date is deter-
mined in accordance with this §4022.10.
For purposes of this §4022.10, ‘‘age”
means the participant’s age as of his or
her last birthday (unless otherwise re-
quired by the context).

(a) Immediate annuity at or after age
55. If the earliest date on which a par-
ticipant could separate from service
with the right to receive an immediate
annuity is on or after the date the par-
ticipant reaches age 55, the Earliest
PBGC Retirement Date for the partici-
pant is the earliest date on which the
participant could separate from service
with the right to receive an immediate
annuity.

(b) Immediate annuity before age 55. If
the earliest date on which a partici-
pant could separate from service with
the right to receive an immediate an-
nuity is before the date the participant
reaches age 55, the Earliest PBGC Re-
tirement Date for the participant is
the date the participant reaches age 55
(except as provided in paragraph (c) of
this section).

(c) Facts and circumstances. If a par-
ticipant could separate from service
with the right to receive an immediate
annuity before the date the participant
reaches age 55, the PBGC will make a
determination, under the facts and cir-
cumstances, as to whether the partici-
pant could retire under plan provisions
for purposes of section 4044(a)(3)(B) of
ERISA on an earlier date. If the PBGC
determines, under the facts and cir-
cumstances, that the participant could
retire under plan provisions for those
purposes on an earlier date, that ear-
lier date is the Earliest PBGC Retire-
ment Date for the participant. In mak-
ing this determination, the PBGC will
take into account plan provisions (e.g.,
the general structure of the provisions,
the extent to which the benefit is sub-
sidized, and whether eligibility for the
benefit is based on a substantial serv-
ice or age-and-service requirement),
the age at which employees custom-
arily retire (under the particular plan
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§4022.10

or in the particular company or indus-
try, as appropriate), and all other rel-
evant considerations. Neither a plan’s
reference to a separation from service
at a particular age as a ‘‘retirement”
nor the ability of a participant to re-
ceive an immediate annuity at a par-
ticular age necessarily makes the date
the participant reaches that age the
Earliest PBGC Retirement Date for the
participant. The Earliest PBGC Retire-
ment Date determined by the PBGC
under this paragraph (c¢c) will never be
earlier than the earliest date the par-
ticipant could separate from service
with the right to receive an immediate
annuity.

(d) Examples. The following examples
illustrate the operation of the rules in
paragraphs (a) through (c) of this sec-
tion.

(1) Normal retirement age. A plan’s
normal retirement age is age 65. The
plan does not offer a consensual lump
sum or an immediate annuity upon
separation before normal retirement
age. The Earliest PBGC Retirement
Date for a participant who, as of the
plan’s termination date, is age 50 is the
date the participant reaches age 65.

(2) Early retivement age. A plan’s nor-
mal retirement age is age 65. The plan
specifies an early retirement age of 60
with 10 years of service. The plan does
not offer a consensual lump sum or an
immediate annuity upon separation be-
fore early retirement age. The Earliest
PBGC Retirement Date for a partici-
pant who, as of the plan’s termination
date, is age 55 and has completed 10
years of service is the date the partici-
pant reaches age 60.

(3) Separation at any age. A plan’s
normal retirement age is age 65. The
plan specifies an early retirement age
of 60 but offers an immediate annuity
upon separation regardless of age. The
Earliest PBGC Retirement Date for a
participant who, as of the plan’s termi-
nation date, is age 35 is the date the
participant reaches age 55, unless the
PBGC determines under the facts and
circumstances that the participant
could ‘‘retire” for purposes of ERISA
section 4044(a)(3)(B) on an earlier date,
in which case the participant’s Earliest
PBGC Retirement Date would be that
earlier date.

29 CFR Ch. XL (7-1-10 Edition)

(4) Age 50 retirement common. A plan’s
normal retirement age is age 60. The
plan specifies an early retirement age
of 50 but offers an immediate annuity
upon separation regardless of age. The
Earliest PBGC Retirement Date for a
participant who, as of the plan’s termi-
nation date, is age 35 is the date the
participant reaches age 55, unless the
PBGC determines under the facts and
circumstances that the participant
could retire for purposes of ERISA sec-
tion 4044(a)(3)(B) on an earlier date, in
which case the Earliest PBGC Retire-
ment Date would be that earlier date.
For example, if it were common for
participants to retire at age 50, the
PBGC could determine that the partici-
pant’s BEarliest PBGC Retirement Date
would be the date the participant
reached age 50.

(5) ““30-and-out’ benefit. A plan’s nor-
mal retirement age is age 65. The plan
offers an immediate annuity upon sepa-
ration regardless of age and a fully-
subsidized annuity upon separation
with 30 years of service. The Earliest
PBGC Retirement Date for a partici-
pant who, as of the plan’s termination
date, is age 48 and has completed 30
years of service is the date the partici-
pant reaches age 55, unless the PBGC
determines under the facts and cir-
cumstances that the participant could
retire for purposes of ERISA section
4044(a)(3)(B) on an earlier date, in
which case the participant’s Earliest
PBGC Retirement Date would be that
earlier date. In this example, the PBGC
generally would determine under the
facts and circumstances that the par-
ticipant’s Earliest PBGC Retirement
Date is the date the participant com-
pleted 30 years of service.

(6) Typical airline pilots’ plan. An air-
line pilots’ plan has a normal retire-
ment age of 60. The plan specifies an
early retirement age of 50 (with 5 years
of service). The Earliest PBGC Retire-
ment Date for a participant who, as of
the plan’s termination date, is age 48
and has completed five years of service
would be the date the participant
reaches age 55, unless the PBGC deter-
mines under the facts and cir-
cumstances that the participant could
retire for purposes of ERISA section
4044(a)(3)(B) on an earlier date, in
which case the participant’s Earliest
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PBGC Retirement Date would be that
earlier date. In this example, the PBGC
generally would determine under the
facts and circumstances that the par-
ticipant’s Earliest PBGC Retirement
Date is the date the participant
reaches age 50. If the plan instead had
provided for early retirement before
age 50, the PBGC would consider all the
facts and circumstances (including the
plan’s normal retirement age and the
age at which employees customarily
retire in the airline industry) in deter-
mining whether to treat the date the
participant reaches the plan’s early re-
tirement age as the participant’s Ear-
liest PBGC Retirement Date.

(e) Special rule for “window’ provi-
sions. For purposes of paragraphs (a),
(b), and (c) of this section, the PBGC
will treat a participant as being able,
under plan provisions, to separate from
service with the right to receive an im-
mediate annuity on a date before the
plan’s termination date only if—

(1) Eligibility for that immediate an-
nuity continues through the earlier
of—

(i) The plan’s termination date; or

(ii) The date the participant actually
separates from service with the right
to receive an immediate annuity; and

(2) The participant satisfies the con-
ditions for eligibility for that imme-
diate annuity on or before the plan’s
termination date.

[67 FR 16955, Apr. 8, 2002]

§4022.11 Guarantee of benefits relat-
ing to uniformed service.

This section applies to a benefit of a
participant who becomes reemployed
after service in the uniformed services
that is covered by the Uniformed Serv-
ices Employment and Reemployment
Rights Act of 1994 (USERRA).

(a) A benefit described in paragraph
(b) of this section that would satisfy
the requirements of §4022.3(a) and (c)
(together with any benefit earned for
the period preceding military service)
except for the fact that the participant
was not reemployed on or before the
termination date will be deemed to sat-
isfy those requirements if PBGC deter-
mines, based upon a demonstration by
the participant or otherwise, that he or
she became reemployed after the ter-

§4022.21

mination date and entitled to the ben-
efit under USERRA.

(b) A benefit described in this para-
graph (b) is a benefit attributable to a
period of service commencing before
the termination date and ending on the
termination date during which the par-
ticipant was serving in the uniformed
services as defined in 38 U.S.C. 4303(13)
(or was in a subsequent reemployment
eligibility period) and to which the
participant is entitled under USERRA.

(c) Example: A plan’s vesting require-
ment is 5 years of service with the em-
ployer. A participant has completed 4
years of service when he leaves em-
ployment for uniformed service. The
plan terminates while the participant
is in military service. As of the termi-
nation date, the participant would
have had 5 years of service and 5 years
of benefit accruals if he had remained
continuously employed. Upon reem-
ployment after the termination date
but within the time limits set by
USERRA, the participant would have
had 6 years of service under the plan
for vesting and benefit accrual pur-
poses, if the plan had not terminated.
PBGC would treat the participant as
having a vested, nonforfeitable plan
benefit with 5 years of vesting service
and benefit accruals as of the termi-
nation date.

(d) In the case of a PPA 2006 bank-
ruptcy termination, ‘‘bankruptcy filing
date” is substituted for ‘‘termination
date’” each place that ‘‘termination
date’ appears in this section.

[74 FR 59096, Nov. 17, 2009]

Subpart B—Limitations on
Guaranteed Benefits

§4022.21 Limitations; in general.

(a)(1) Subject to paragraphs (b), (c)
and (d) of this section, the PBGC will
not guarantee that part of an install-
ment payment that exceeds the dollar
amount payable as a straight life annu-
ity commencing at normal retirement
age, or thereafter, to which a partici-
pant would have been entitled under
the provisions of the plan in effect on
the termination date, on the basis of
his credited service to such date. If the
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